GENEVA CENTRE FOR THE DEMOCRATIC CONTROL OF
ARMED FORCES (DCAF)

Overview: general challenges presented by PMSCs

The privatisation of private military and security services, now occurring on a mass-scale,
seriously challenges the traditional notion of the State Monopoly on the Use of Force. The
consequences of this we are only now beginning to grasp, with issues such as impunity,
challenges to the rule of law and even state-wrecking coming to the fore. While we cannot turn
back the clock, these serious challenges require equally serious parliamentary action to rein in
the activities of private military and security companies (PMSCs), and in so doing fulfil the
parliamentary responsibility of security oversight. We see for the Dutch government and
parliament two main challenges: (1) contracting out creates a democratic deficit; (2) uneven or

lack of regulation of PMSCs employed by the Netherlands.

Challenges: contracting out security and the democr atic deficit

The inherent nature and dynamics of the private security sector present strong challenges to
effective parliamentary oversight. Most serious of these challenges is the lack of quality
information and transparency regarding the nature and scope of PMSC personnel, rules and
practices. Complicated further by complex legal and technical issues, the problem of
subcontracting (or even sub-sub contracting, etc.) which blurs lines of responsibility as well as
by the wide diversity and lack of coordination among these non-state actors, this makes it very
difficult for parliamentarians to work effectively unless they can avail themselves of independent
research and expertise. Closer to home, the AlV report told of a similar situation in the
Netherlands, with the Dutch government unable to provide very much information on its use of

PMSCs in ISAF’s current mission in Afghanistan.

Challenges: Lack of PMSC regulation
In 2006, DCAF completed a study for the Council of Europe entitled Regulating Private Security

in Europe. The study had as its objective to examine 'recent developments in [the field of



private security companies in CoE member states'] including examples of good practices and

ways and means to enable an exchange of the practices in question.'

Among the findings of this study:
- No harmonisation of legislation concerning the private security industry at the European
level has yet taken place.
- There is abundant member state regulation of the domestic security services, but this
varies widely from state to state.
- Additionally, there is little (and inconsistent) regulation applicable to PMSCs operating

outside the member states—both within the EU economic area, as well as beyond.

The EU has missed opportunities to provide guidance to the conduct of PMSCs on a pan-
European Union scale. For example, DIRECTIVE 2006/123/EC of The European Parliament
and of The Council of 12 December 2006 on services in the internal market explicitly excludes

private security from its scope.

On the other hand, the EU has issued regulations on an ad hoc basis which may regulate
certain aspects of private security and military activities, both within the EU as well as outside of
the common Market, which Alyson Bailes and Caroline Holmqvist have most ably detailed in
their October 2007 paper, The Increasing Role of Private Military and Security Companies?,
written at the request of the European Parliament. These regulations impose restrictions on the
export of weapons along with some services related to their operation which could be
interpreted to apply to some PMSC activities, however they lack logic and consistency, leaving

many questions and gaps.

Responses: DCAF's Privatisation of Security Program me
The Privatisation of Security has been on DCAFs radar screen for several years, forming one of
our core areas of focus. Our responses have clustered under the categories of policy studies
and capacity building.
1. Policy Studies

DCAF has authored several publications on the privatization of security, such as an

exploratory study mandated by the Swiss Federal Office of Justice on The Activities of

This study specifically excluded the export of these services beyond member states’ borders.
Alyson J. K. Bailes, Caroline Holmqvist, The Increasing Role of Private Military
and Security Companies, EP/EXPO/B/SEDE/FWC/2006-10/Lot4/09, pp. 24-25, October 2007.
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Private Security Companies in Zones of Risk and Conflict (2007). This study documents

and assesses Swiss-based military and service providers operating in crisis and conflict

regions, and analyses various national approaches to regulating PMSCs.

Additional DCAF publications include the above-mentioned study for the Council of Europe

on Regulating Private Security in Europe.

2. Capacity Building

Through numerous expert and training workshops in partnership with national
governments, parliaments, civil society and international organisations, DCAF
disseminates good practices of private security regulation. For example, DCAF
conducted expert seminars and training on these issues for parliamentary staffers in
Southeast European states as well as to parliamentarians from South East Asia. And in
June, we will meet with Kosovo MPs to discuss and provide advice on their draft PSC
law.
In partnership with the Swiss DFA and the Swiss Initiative, DCAF organised two expert
consultations, and took part in a third expert meeting aimed at producing
recommendations for the Swiss PMSC Elements paper. This Initiative aims to:
- contribute to intergovernmental dialog and discussion on issues surrounding the
use of PMSCs,
- clarify existing international humanitarian and human rights legal obligations as
they would apply to the use of PMSCs,
- as well as to offer ‘good practices’ for the use of such actors
Also in partnership with the Swiss DFA, DCAF is currently developing a website devoted
to the regulations governing PMSCs and their activities, located at

www.privatesecurityregulation.net. The heart of the website is the PMSC Regulation

Database, which contains more than 140 laws and regulations from over 60 countries, as
well as ‘soft-law’ guides of principles, codes of conduct and expressions of good
practices. The website will also offer topic guides on important PMSC issues and legal

commentaries on selected PMSC regulation.

Building on these experiences and expertise, and consistent with the Dutch government’s

stated intention to actively support international initiatives, DCAF would recommend the

following steps to take regarding PMSCs.



Responses: Options for the Way Ahead

|. Feasibility Study on Monitoring and Registration Systems for Dutch PMSCs

As identified above, one of the biggest challenges to parliamentary oversight is the lack of
information regarding PMSCs and their activities—both within the Netherlands as well as
without. This study would consider how the Dutch government could implement procedures to
effectively monitor these activities, providing the Dutch parliament a more accurate and

comprehensive picture by which to oversee.

One way to support monitoring is through licensing and registration requirements. Echoing the
words of the Frankfurter Allgemeine Zeitung®, perhaps it is time to think about establishing a
register of PMSCs and requiring licenses when exporting these services beyond national
borders. Indeed what is the difference between exporting arms and military/security services to
conflict zones? In this respect, we should make comparisons with and learn from the EU arms

export regime.

Along similar lines, the US Congress passed a law in January 2008 requiring that the DOS,
DOD and USAID implement a database for all PSMC personnel currently working under
contracts to these agencies in Afghanistan and Iraq by January 2009.* More generally, the US
Congress has set out a detailed set of guidelines for Contractors Performing Private Security
Functions in areas of combat operations (which are defined to include the current operations in
Irag and Afghanistan) requiring procedures for:
- registering, processing, accounting for, and keeping appropriate records of such
personnel
- authorizing and accounting for weapons to be carried by, or available to be used by,
such personnel
- the registration and identification of armoured vehicles, helicopters, and other military
vehicles operated by contractors
- requiring contractors to report all incidents of weapons discharge, injury or death in
which they are involved
- the independent review and, if practicable, investigation of such incidents
- establishing a clear chain of command with military commanders

- vetting PMSC personnel

3 Peter Carstens, ‘Ausbildung von Sicherheitskraften : Was die Libyen-Ausflige lehren’, Frankfurter

Algemeine Zeitung, p. 1, 16 April 2008.
4 These agencies are required by this law to publish the Memorandum of Understanding detailing how they
will collaborate to create this database by 1 July 2008.



[I. Mapping Study on the use of PMSCs in Coalition Missions
As an active troop-contributing member of EU and NATO, the Netherlands routinely
participates in complex multinational missions. This study would seek to bring more
transparency to the use of PMSCs in coalition missions by:
- conducting a survey of PMSCs contributed to coalition missions,
- determining the procedures by which such companies are chosen (e.g., whether have to
fulfil licensing requirements),
- the relationship of such actors to the regular armed forces (e.g., chain of command),
- the activities such companies are performing (e.g., procedures and restrictions on the
use of force),
- and the territorial / nationality links of the PMSC personnel in relation to the sending and

receiving states, and states of nationality.

Conducting such a study would pave the way for a follow-up project:

[ll. Code of Conduct for PMSCs in International Coa lition Missions
This would provide a set of clear guidelines for PMSCs who provide security and military
services and support to international coalition missions, such as NATO and ESPD missions, in

accordance with international humanitarian law and human rights obligations.

IV. Feasibility Study for European Regulation of PM  SC Export Services

As a founding member of the EU, and a regular contributor to ESDP missions, the Netherlands
has a strong vested interest to take the lead in shaping the how the EU exports PMSC services.
This feasibility study would examine how the larger EU economic area could approach
regulation of PMSCs, perhaps in a manner akin to that of the EU Arms Export regime, with a
goal of identifying common standards which should be regarded as the minimum for the
management of, and restraint in, export of PSMC services, and to strengthen the exchange of
relevant information among member states in order to achieve greater transparency at both the

national and EU parliamentary level.



Conclusion: A Call to Action

As a final note, the above-mentioned studies and projects are necessary, but should not be
considered to be ends in and of themselves. Instead they should pave the way for positive

action leading to concrete results, such as in the following examples.

Dutch Participation in the ‘Swiss Initiative’

As an active participant in and contributor to the Swiss Initiative, DCAF applauds the Dutch
government’s stated intention to follow its progress closely. However in DCAF’s opinion, the
best way to follow its progress closely is to go one step further, and join in the
intergovernmental dialogue that is currently underway as the essential component of this
Initiative. By taking an active role within the Swiss Initiative, this would allow for the Dutch
government to help shape the PMSC debate, as well as contribute to the final draft of the Swiss
PMSC Elements Paper, increasing the probability that the Dutch government could endorse
this draft when it is published in September 2008.

PMSC Monitoring, Registration and Licensing Systems

Another way to take action would be through the creation and implementation of a Dutch PMSC
Monitoring System and/or EU PMSC Export Licensing and Registration System. DCAF believes
such systems would go a long way to shore up the democratic deficit by providing quality
information by which parliaments can conduct oversight of PMSCs, as well as to hold them
accountable for any violations. As shown by the EU Code of Conduct for Arms Exports, which
provides guidelines for exports with many issues and concerns similar to those of PMSC
services, putting in place such a regime is feasible. Therefore, DCAF recommends that the
Dutch parliament and government take the necessary steps to initiate and implement

monitoring, registration and licensing systems of PMSCs at both the national and EU levels.






